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MOTOR FUEL REGULATION
      No. 1
February 24, 2010
TO:
              RETAIL SERVICE STATION REGISTRANTS
SUBJECT:         SALES BELOW COST LAW AND REGULATIONS
The purpose of this release is to emphasize that retail service stations are required to have certain documents on the premises, and to define the interpretation of the “meeting competition” exception to the below cost sales law. 

I.
Document and Invoice Requirement
Regulation 03.03.05.06(A)(1) states that each retail service station registrant is required to have the following documents on the premises available for inspection during normal business hours: loading ticket, delivery ticket, or other documents that provide the date, terminal name, city of origin, shipper, consignee name, volume of grade, and type of motor fuel loaded and delivered, including the product cost and freight charges per gallon. A complete invoice must have this information, including all applicable federal, state, and local taxes either listed as a separate item, or if included in the invoice cost, stated as such on the invoice.

A violation of this regulation may result in the issuance of a stop sale notice.

When investigating a below cost sales complaint, the Comptroller will request these documents pursuant to Regulation 03.03.05.06-1(A). If these documents are not immediately available, and the selling price is lower than the cost as determined under § 10-301(d), the Comptroller shall require the retail service station to immediately adjust the retail price to a price that equals or exceeds: OPIS plus freight charges at the rate of 3 cents per gallon plus federal and state taxes. 

II.   “Meeting Competition” Exception
Under Business Regulation Article, § 10-304.1(b)(1), a retail service station dealer may sell motor fuel below cost if the sale is made in good faith to meet competition. Thus, in order to fall within the “meeting competition” exception, the selling price of the competitor must not, in fact, be below cost; otherwise, both retail service station dealers are in violation of the below cost selling law and subject to penalties. Meeting competition means that the below cost selling price is equal to or greater than the price of a competitor who is not selling below cost. 
Example:

If the cost of motor fuel for retail service station “A” is determined to be $2.50 per gallon, and the selling price is $2.45 per gallon, then station “A” is selling below cost. If station “A” claims the “meeting competition” exception in Business Regulation Article, § 10-304.1(b)(1) by matching the selling price of station “B”, this exception will apply only if station “B” is not illegally selling below cost. If station “B” is determined to be illegally selling below cost, both station “A” and station “B” are in violation of § 10-304.1(a). If station “B” is not illegally selling below cost, then station “A” has met the standard for the “meeting competition” exception.

In other words, a retail service station dealer must not sell below the “lowest” cost of its competitors. 


The “meeting competition” exception addresses the situation where a retailer is selling at a low price, but not below cost. This exception allows other competitors to sell below cost to match the lower selling price of a retailer who is able to sell at a lower price based on competitive, market practices, not because it is itself selling below cost and violating the law. 

The following penalties may be imposed for violation of the below cost law as provided in Business Regulation Article, § 10-304.1(d) and § 10-324: (1) issuance of a stop sale notice; (2) suspension or revocation of a registration as a result of an administrative hearing; and (3) criminal charge of a misdemeanor and, on conviction, a fine not exceeding $5,000 or imprisonment not exceeding 1 year, or both. 
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